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BEFORE THE 

NATURAL RESOURCES COMMISSION 

OF THE 

STATE OF INDIANA 

 

IN THE MATTER OF:    ) 

       ) 

AMENDING 312 IAC 18-3-18, WHICH  ) Administrative Cause  

GOVERNS STANDARDS FOR CONTROL )  Number: 08-207E 

OF THE EMERALD ASH BORER,  )  

BY ADDING AREA TO THE QUARANTINE )  (LSA #09-85(F)) 

  

 
 

REPORT OF PUBLIC HEARING, ANALYSIS, 

AND CONSIDERATION FOR FINAL ADOPTION 

 

 

1.  Rule Processing 

 

 For consideration is a proposed amendment to 312 IAC 18-3-18, which governs standards 

for the control of the emerald ash borer (Agrilus planipennis), (the “EAB”), adding area that has 

been found to be infested with EAB to Indiana’s intrastate quarantine.   

 On November January 13, 2009, the Natural Resources Commission gave preliminary to 

the proposed rule amendment. A “notice of intent” to adopt the proposed rule amendment was 

posted to the Indiana REGISTER on February 18, 2009.  The notice listed Megan Abraham, with 

the Department of Natural Resources, Division of Entomology and Plant Pathology, as the “small 

business regulatory coordinator.”  No comments were received in response to this notice. 

 As required by Executive Order, a proposed governmental fiscal impact analysis of the 

rule proposal was submitted to the Office of Management and Budget on February 12, 2009.  The 

analysis, in substantive part, is attached to this report as Exhibit B. 

 The Office of Management and Budget reviewed the fiscal analyses, and recommended in 

its letter filed July 7, 2009, “that the rule changes be approved.”  

 On July 8, 2009, the NRC, Division of Hearings submitted a copy of the proposed rule to 

the Legislative Services Agency (the “LSA”) along with the associated Economic Impact 

Statement (EIS).  The EIS is attached to this report as Exhibit C. 

 On July 13, 2009, a copy of the notice of public hearing was forwarded to LSA for 

posting.  The justification statement required under IC 4-22-2-24(d)(3) indicated:  
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 The emerald ash borer is a serious pest of North American forests. The beetle lives and feeds 
exclusively on ash (Fraxinus sp.) species including white, red, green, blue, black, and pumpkin ash, which 
are found throughout Indiana. In Indiana, ash comprises approximately seven percent of wood lots in 
Indiana. The U.S. Forest Service has estimated that there are approximately 147,000,000 ash trees in 
Indiana forests and wood lots. Urban foresters have estimated that Indiana has nearly as many ash trees in 
the urban environment, in the form of street trees and landscape plantings, as in the forested environment 
consisting of another 145,000,000 trees. The reported value of ash logs processed through Indiana mills on 
an annual basis is over $8,000,000. Another $364,000,000 has been estimated to be invested in urban and 
street trees not on private property. Currently, the emerald ash borer has been found in 21 counties in the 
state of Indiana. At the present time, science has not provided the tools necessary to combat this pest either 
by early and reliable detection of individuals or low level populations or by effective controls over large 
expanses of territory. Education and regulatory work consistent with the rule being proposed are the best 
available tools at the present time to prevent long-range artificial spread of this pest and its associated 
impact in tree mortality to Indiana's ash resource. 
 
 The primary benefit of the proposed rule is a reduction in artificial spread of the emerald ash borer. 
The reduction of spread of this pest directly correlates to a reduced mortality of ash trees in urban and rural 
settings outside the quarantined area. Fewer ash trees infested with the emerald ash borer equates to less 
removal of dead trees for private homeowners, less value loss to the timber industry, and increased value to 
existing habitat in Indiana's natural resources and forests. Secondary benefits to the proposed rule include 
increased awareness of the damage that invasive pests like the emerald ash borer have on the natural 
resources, the industry, and the public; advances in forest management techniques; and improvement in 
conducting forestry business operations. From improvement in business operations, another benefit is the 
maintenance of trade of ash materials between counties, states, and international entities. 
 
 Types of small businesses subject to this rule include nurseries/nursery dealers, sawmills (primary and 
secondary), logging companies/timber buyers, arborists, campgrounds, and firewood producers/retailers. 
The estimated number of entities that will be affected by this rule is approximately 39 small businesses in 
the townships that are proposed for addition to the quarantine. The total potential economic impact to all 
small businesses in the proposed quarantined area is $7,440. The estimated fiscal impact to state 
government for the quarantined townships is $2,205 if all businesses need and implement a compliance 
agreement. Impact to the state will primarily be the creation and administration of compliance agreements 
with each small business. This analysis is based on the assumption that every small business in the 
quarantined area would require a compliance agreement and utilize regulated materials. It is the opinion of 
the DNR that in reality only one-half to three-quarters of the small businesses analyzed in the proposed 
quarantine area would require a compliance agreement, which would significantly reduce the potential 
economic impact to the small businesses in the quarantined area. 
 
 The 2005 Timber Product Output Survey created by the IDNR Division of Forestry determined that 
17.9 million board feet of ash lumber was processed by sawmills in the state of Indiana. The estimated 
annual lost revenue from processing ash in infested counties is $1,854. The current estimate of annual 
benefits from a street tree is $60/tree, which totals $86,247 of lost annual benefits that ash street trees in the 
quarantined areas provide per year ("USDA, Forest Service, "Trees Pay Us Back", NA-IN-11-06). The 
potential economic loss of ash trees in the infested areas of Indiana proposed in the rule, including those 
used by the sawmill/logging industry and loss benefits provided by street trees, totals $88,101 annually. 
The approximate total economic impact to small businesses in the proposed quarantined area is $7,440. The 
total economic impact to the state amounts to $2,205. Assuming all businesses have operations that require 
compliance agreements, the estimated annual administrative cost for local small businesses and the state 
totals $9,645. With an estimated annual benefit lost to emerald ash borer of $88,101 (loss of street tree and 
sawmill processed ash), the rule is estimated to achieve a 9:1 benefit/cost ratio. 
 
 By imposing this rule, the artificial spread of this pest can be slowed. Counties/townships that do not 
currently have an infestation of the emerald ash borer can be saved from the potential damage to their ash 
tree resource. By managing the artificial spread to nonquarantined townships and counties, the existing ash 
stands will continue to be utilized and the timber industry will be allowed to continue to support this faction 
of the economy in Indiana. The urban ash resource will continue to provide many benefits. Research will 
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have time to develop more and better methods to manage this pest with the intent to maintain ash as a 
viable natural resource. Imposing this rule will allow and aid the marketing of ash materials within 
Indiana's industries and to industries outside Indiana and will prolong ash within the rural and urban forest 
resource affording more time for research to develop improved management methods and understanding of 
the emerald ash borer. 

 

 On July 13, 2009, the LSA issued by e-mail an “authorization to proceed” with rule 

adoption.  As required by Ind. Code § 4-22-2.1-5, a copy of the Economic Impact Statement was 

forwarded to the Indiana Economic Development Corporation (the “IEDC”) for review and 

comment.   

  A public hearing was scheduled for August 13, 2009.  Notice of the public hearing and the 

text of the proposed amendments were posted to Indiana REGISTER on July 22, 2009.  This notice 

included the statement under Ind. Code § 4-22-2.1-5, concerning rules affecting small businesses.  

The notice also included information required under Ind. Code § 4-22-2-24.  Notice of the public 

hearing with similar information was published on July 20, 2009 in the Indianapolis Daily Star, a 

newspaper of general circulation in Marion County, Indiana.  In addition, notice of the public 

hearing and a summary of the proposed rule changes were published on the Commission’s Web-

based calendar.  A link to the proposed rule was added to the Commission’s Website in order to 

simplify receipt of public comment on the proposal. (http://www.in.gov/nrc/rules/proposed.html)  

 On August 5, 2009, the IEDC forwarded its comment on proposed LSA #09-85 by e-mail. 

The IEDC’s comments were posted to the Commission’s Website on August 5, 2009 at 

http://www.in.gov/nrc/2348.htm, and were available for review at the public hearing as required 

by Ind. Code § 4-22-2.1-6.  The IEDC’s comments are attached to this report as Exhibit D. 

 
 

2.  Report of Public Hearing 
 

 The public hearing was convened as scheduled on August 13, 2009.  No member of the 

public appeared for the public hearing.  No comments have been received throughout the rule 

amendment process.  

 
 
3.  Consideration for Final Adoption 

 

 On November 21, 2006, under 7 CFR 301.53-2(a), the Administrator of the U.S. 

Department of Agriculture (USDA), the federal government, through USDA’s Animal and Plant 
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Health Inspection expanded the EAB quarantine to include the entire state of Indiana.   This 

federal quarantine prohibits the movement of ash tree materials and hardwood firewood out of the 

state of Indiana (interstate movement) without federal certification.  This does not change 

Indiana’s proposed quarantine intrastate expansion, which would prohibit the movement of ash 

tree materials and hardwood firewood out of the areas listed in 312 ICA 18-3-18(c) without a 

certificate of inspection for the emerald ash borer.  Also, on November 10, 2008 and December 

22, 2008, under the authority of Ind. Code § 14-24-4-2 and Indiana Administrative Code § 312 

IAC 18-2-2, the Director of the Department of Natural Resources along with the State 

Entomologist declared those counties proposed to be added to the quarantine area to be infested 

with EAB.    The instant proposed rule would make permanent the inclusion of these counties in 

the EAB quarantine area.  Within this context, the proposed rule amendments published in the 

Indiana REGISTER, and attached as Exhibit A, is ready for consideration as to final adoption. 

 
 
3.  Recommendation 
 
 It is recommended that amendments to 312 IAC 18-3-18 be given final adoption as 

contained in Exhibit A as attached.   

 
 
Dated:  August 14, 2009     ___________________________ 
        Hearing Officer 
        Jennifer M. Kane 
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